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FLORIDA STATE BAR ASSOCIATION 26TH ANNUAL CONVENTION 


Guests of St. Petersburg and Clearwater Bar Associations 


Headquarters—Don Ce Sar Hotel, Pass-a-Grille, Florida 


As announced in a statement authorized for the last issue of the Law Journal by Mr. Thomas M. Shackle- 
ford, Jr., President of the Florida State Bar Association, the Conference of Local Bar Association Delegates and 
the Annual Meeting of the Florida State Bar Association will be held Thursday, January 19th, and Friday and 
Saturday, January 20th and 21st, 1933. 


Headquarters for delegates and the convention sessions is the Don Ce-Sar Hotel at Pass-a-Grille, near St. 
Petersburg. Hotel Rates will be $7.00 per day, American plan, for single rooms, and $12:00 per day double. 
These rates include cost of banquet to members of the Association staying at the hotel. Reservations should be 
obtained from the hotel. 


The Executive Committee of the American Bar Association will hold its mid-year meeting at Tampa on 
Tuesday and Wednesday, January 17th and 18th. Those attending this session will be guests of the Florida 
State Bar Association annual meeting. 


TENTATIVE PROGRAM 


Thursday, January 19th, 1933— 


All delegates will register immediately upon arrival at the REGISTRATION DESK, where the Recep- 
tion Committee under the joint chairmanship of Hon. M. A. McMullen of Clearwater and Hon. Arthur R. 
Thompson of St. Petersburg, will be waiting to greet all. A special Hostess Committee under the joint chair- 
manship of Mrs. W. B. Tippetts, of St. Petersburg, and Mrs. Lee L. Baker, of Clearwater, will take charge 
of the comfort of the ladies. 


9:30 A. M.—Conference of Bar Delegates from local Bar Associations. 
12:30 P. M.—Informal Luncheon at Don Ce Sar Hotel. 


2:30 P. M.—Conference of Bar delegates reconvenes. 
2:30 P. M.—Special entertainment for the ladies including a boat trip to Bird Island and Shell Island. 


6:30 P. M.—Dinner at Don Ce Sar Hotel. 
8:30 P. M.—Reception for delegates and ladies. 
9:09 P. M. to 12:00 P. M.—Dancing. 
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Friday, January 20th, 1933— 
Morning surf bathing and solarium sun bathing. 


9:30 A. M.—Annual meeting Florida State Bar Association convenes, welcomed by Hon. William B. Tip- 
petts, President of St. Petersburg Bar Association. Response by Hon. Dewey A. Dye, of 
Bradenton. Annual address, Hon. T. M. Shackleford, Jr., President Florida State Bar Asso- 
ciation. Address by Chief Justice of the Supreme Court of Florida. Reports of conference 
of Bar delegates and committees. 


10:30 A. M.—Bridge will be provided for the ladies. 


12:30 P. M.—Luncheon at Don Ce Sar Hotel. 


2:00 P. M.—All guests will please indicate at the Registration Desk, their aie of the following 
afternoon’s entertainment: 
1. Bridge tournament for the ladies at Don Ce Sar Hotel. 
2. Golf tournament for both ladies and men will be provided with appropriate prizes. In ad- 


ing the convention. 

3. Skeet shooting. Individual and two-man teams. Through the courtesy of the St. Peters- 
burg Skeet Club. 

4. Deep sea fishing in the Gulf of Mexico. 

5. Motor trip along the Gulf front to Maderia Beach, then to the Soldiers’ Home, then 
through the groves of the ridge section to Largo by the way of Indian Rocks Road reach- 
ing Clearwater through Bellaire, the Bellevue Biltmore Hotel grounds, Harbor Oaks res- 
idential section, Clearwater Civic Center, Dunedin, Ozona, Palm Harbor, following the 
coast line to the picturesque waterfront of Tarpon Springs, with its Sponge Exchange 
and deep sea sponging fleet. Then return to the Don Ce Sar by inland route. 


7:00 P. M.—Informal dinner followed by dancing until midnight. 


A special race in honor of the Association will be held at eight o’clock by the St. Petersburg Kennel Club 
with a special cup to be presented. This invitation has been extended by the St. Petersburg Kennel Club which 
offers those attending the Convention all privileges of the club house and track for the occasion. 


Saturday, January 21st, 1933— 
Morning surf bathing and solarium sun bathing. 
9:00 A. M.—Meeting of the State Bar Association convenes. Twenty minute addresses by Hon. James 


Booth of St. Petersburg, Hon. S. P. Robineau of Miami, Hon. Roy B. Chapman, Chairman 
of the Florida Board of Bar Examiners, of Lake City and brief resume by Hon. Claude 
Pepper, Chairman of Committee on Legal Education on Admission to the Bar and member of 
the Florida Board of Bar Examiners on “Educational and other Requirements for Admission 
to the Bar’. General discussion of this-subject from the floor. 


9:30 A. M.—Shopping tour for the ladies. 


12:30 P. M.—Informal luncheon at the Don Ce Sar Hotel. 


2:00 P. M.—State Bar Association reconvenes. Address by Hon. Clarence E. Martin, President of the 


American Bar Association, Martinsburg, West Virginia. Unfinished business, new business 
and election of officers. 
Adjournment. 


4:30 P. M.—Tea Dance at the Don Ce Sar Hotel. 


8:90 P. M.—Annual banquet of Florida Bar Association followed by dancing and diversified entertain- 
ment. 


dition, the courtesies of all golf courses in Pinellas County are extended to those attend- 
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ENTERTAINMENT FOR VISITORS FROM THE AMERICAN BAR ASSOCIATION 


More than thirty members of the American Bar Association who will be enroute to Tampa for attendance 
at the mid-year meeting of the Association’s Executive Committee will be entertained by the Jacksonville Bar 
Association on Monday,’ January 16th, according to announcement by Mr. E. E. Hazard, president of the Jack- 
sonville association. Mr. Gov Hutchinson is chairman of the entertainment committee. 


Plans for entertainment include meeting the visitors at the trains, escorting them to their hotel, a sight- 
seeing visit to St. Augustine with luncheon at the famous Pence de Leon hotel, golf, fishing, and a banquet 


Monday evening at the Hotel George Washington. Members of the St. Johns County Bar will assist in enter- 
taining the visitors while in St: Augustine. 


Elaborate plans for entertaining the guests are being made by the Hillsborough County Bar Association, 
hosts to the mid-winter meeting of the Executive Committee of the American Bar Association at Tampa. 


Martin Carabello is general chairman of entertainment, with Mrs. T. M. Shackleford, Jr., as chairman 
of the ladies’ entertainment committee. 


For the ladies, there will be a luncheon on Tuesday, January 17, details to be announced later. On Wed- 


nesday afternoon, they will be entertained with a tea party at the lovely Bay Shore Boulevard home of Mrs. 
C. F. Thompson. 


Entertainment for both the men and ladies will begin with a party to be given by Mr. Carabello on Tuesday 
evening, January 17, details to be given later. Late Wednesday afternoon, Mr. Shackleford and his wife will 
hold an informal reception at their home. The highlight entertainment will be a banquet at 7:30 o’clock 
Wednesday evening in the famed Pasaje Spanish restaurant. 
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Hamilton 


Jefferson 
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Broward 
Calhoun 
Charlotte 
Columbia 


Escambia 

Franklin 
Gadsden. 

Gilchrist 


Gif 
Hardee 
Hernando 
Highlands __ 


. 
Holmes 


Lake 


Lafayette 


The vote by counties was as follows: 


Against 
Amend. 


754 
490 


- Walton 


Marion 
Martin 
Okaloosa 

Okeechobee. 
Pasco 


Sarasota 

Wakulla 


Totals 


OFFICIAL VOTE ON THE PROPOSED CONSTITUTIONAL AMENDMENT 
PROVIDING FOR AN ADDITIONAL JUDGE OF THE SUPREME COURT 


How each county of Florida recorded itself with regard to the propcsed Constitutional Amendment provid- 
ing for an additicnal Judge of the Supreme Court of Florida, defeated in the November general election, is 
shown below. This is the official vote as tabulated by the Secretary of State, showing 38,445 votes for the pro- 
posed amendment and 78,265 against it. Counties favoring the amendment are shown in bold type. 


For Against 

Amend Amend. 
312 1,344 
663 1,011 
103 724 
9 126 
70 774 
191 1,543 
321 1,470 

145 178 
305 475 
208 375 
132 579 
69 118 
890 2,619 
187 945 
986 4,312 
141 1,335 
1,803 3,794 
776 4,469 
245 802 
569 761 
417 286 
197 1,139 
220 439 
462 637 
195 1,170 
146 951 
160 421 
74 149 
1,782 3,893 
67 625 
241 1,362 
269 1,109 
38,445 78,265 


Amend. | 
36 

308 499 

106 509 

i= 436 641 | 
oe 703 1,260 | 
40 800 | 
21 355 
72 592 
308 581 
ae 119 91 
227 651 

8,272 5.775 

245 

7,508 4,036 

1,859 1,431 

152 109) Polk 

| 579 

59 211 

se 15 196 

52 190 

59 399 

54 1,155 

— 55 196 

52 498 

100 696 
3,438 7,164 

1,902 

Indian River 1sg 
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REPORT OF THE SPECIAL COMMITTEE TO MAKE RECOMMENDATIONS 
ON THE SO-CALLED ROGERS’ RESOLUTION 


The special committee appointed at the Hollywood 
Convention to study and make report on the so-called 
Rogers’ Resolution submitted their report to the Execu- 
tive Council of the Florida State Bar Association at its 
meeting in Orlando on the 27th of October, 1932. 

The Executive Council after hearing the report re- 
quested the editor of the Law Journal to publish the 
same with an invitation to the members of the Asso- 
ciation to comment on said report by mail to the presi- 
dent of the Association. 

The report follows: 

TO THE HONORABLE T. M. SHACKLEFORD, JR., 
PRESIDENT OF THE FLORIDA STATE BAR ASSO- 
CIATION: 

Your committee to whom was referred the follow- 
ing resolution adopted at the 1932 Annual Meeting of 
the Florida State Bar Association: 

“RESOLVED that whereas, it is the obvious 
duty of the members of the Bar to devote the best 
of their time and attention to the revision and im- 
provement of all matters pertaining to the prac- 
tice, and 

WHEREAS, the chancery practice has recent- 
ly been comprehensively amended by the Chan- 
very Practice Act of 1931, and, 

WHEREAS, the Bar is now actively engaged 
through the committee on probate practice in the 
reform of the probate practice of the state, 

NOW, THEREFORE, Be it resolved that it is 
the sense of the Conference of Bar Delegates that 
it be recommended to the Florida State Bar Asso- 
ciation that the standing committee of the Florida 
State Bar Association on judicial administration 
and law reform be enlarged to consist of a chair- 
man and a number of vice-chairmen, each of whom 
shall be the chairman of a sub-committee charged 
with the continuous and comprehensive revisions 
of definite portions of the laws of the State of 
Florida relating to practice, to serve continuous- 
ly until the completion of the revision of the stat- 
utes relating to the practice of law within the 
State of Florida. 

BE IT FURTHER RESOLVED that separate 
sub-committees be charged with the following sub- 
jects generally: 

(1) Process. 

(2) Pleading at law. 

(3) Trials and evidences. 

(4) Appellate procedure. 

(5) Special statutory proceedings, such as the 

enforcement of liens, garnishments, at- 
tachments, etc. 


(6) The substantive probate law of the State. 
(7) Any such other subjects as may be con- 
sidered in urgent need of revision” 
begs to report: 

1. That the proposal embodied in such resolution 
to enlarge the Association’s standing committee on Ju- 
dicial Administration and Legal Reform is in conflict 
with Article VII of the Constitution of the Association, 
which provides that the standing committees shall con- 
sist of five (5) members, and, therefore, it cannot be 
put into operation and effect without amending the 
Constitution of the Association. 

2. That under Article XV of the Constitution of 
this Association that instrument may be amended only 
at annual meetings. 

3. That the substance of the proposal contained in 
the resolution is meritorious in that it provides for a 
continuing program for the Association to follow. We 
therefore approve it in principle. We believe, however, 
that better results are obtainable by the Association 
selecting one major objective at a time and pursuing it 
to its attainment. For that reason we disapprove the 
appointment of an enlarged committee or sub-commit- 


tees at this time for the contemporaneous revision of a 


large number of subjects of law. We advise that the As- 
sociation consider the subjects enumerated in the res- 
olution (as well as others) in like manner as the sub- 
ject of “chancery practice” was considered and the sub- 
ject of “probate law” is now being considered. The As- 
sociation thus will direct its activities to a single major 
subject. This will enable it to concentrate its entire 
forces to procure the enactment of specific remedial 
legislation, whereas an effort to make a broad general 
revision of a number of subjects at the same time would 
diffuse the energies of the Association and perhaps re- 
sult in the failure to secure any of them. We recom- 
mend, therefore, that Article VII, section ‘“‘(b)”, of the 
Constitution providing for a committee on judicial ad- 
ministration and legal reform be amended so as to pro- 
vide for the selection, from time to time, by this com- 
mittee, of appropriate subjects, for study by special 
committees of the Association, to the end that the As- 
sociation may be continuously supplied with a definite 
objective. We also recommend that special committees 
to whom are assigned subjects of law for study, inves- 
tigation and revision be made standing committees on 
such subjects after legislation proposed by them shall 
have been enacted, so that defects in statutes sponsored 
by the Association may be corrected from time to time, 
as they may appear. 

4. To put the recommendations of this report into 
effect, we concretely propose that Article VII, (b) of 


| 
| 
| 


the Constitution of the Association, entitled “Commit- 
tee on Judicial Administration and Legal Reform” be 
amended so that it shall read as follows: 

“(b) Committee on Judicial Administration 
and Legal Reform: It shall be the duty of this com- 
mittee to take notice of all proposed changes of the 
law and to consider and report to this Association 
such amendments of the statute law of the State 
as in'its opinion should be adopted, and also to ob- 
serve the practical working of the judicial system 
of the State and to recommend by written or print- 
ed report, from time to time, any changes which 
in its judgment should be made therein. 

It shall be the further duty of this committee 
to give continuous consideration and study to such 
subjects of the law as require revision, amendment 
or codification and to select annually and to report 
to the Association such subject as, in its opinion, 
is in the greatest need of revision or codification, 
together with such recommendations as it shall see 
fit to make. Upon the consideration of such reporf 
the Association shall select a subject for study, re- 
vision and codification, as its major objective fof 
the ensuing year, which shall be referred to a spe- 
cial committee as provided in “(k)” 
and that a new section be added, numbered “VII (k)”’, 
which shall read as follows: 

“(k) Special Committees: The President, by 
and with the consent of the Executive Council, 
shall appoint a special committee to consider, 
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study, revise and codify the subject selected by the 
Association at the preceding annual meeting. It 
shall be the duty of this special committee to make 


_ a thorough study and revision of such subject and 


a draft of such legislation as may, in its opinion, 
be appropriate to accomplish a complete revision or 
codification thereof. It shall make reports of its 
progress and submit drafts of its proposed legis- 
lation at each semi-annual conference of Bar Dele- 
gates. Such special committee shall continue in ex- 
istence until its work is performed and the Legisla- 
ture of Florida has enacted such laws as shall have 
been prepared by it and approved by the Asso- 
ciation. After the enactment of such legislation, 
such special committee shall become a permanent 
committee of the Association on the subject with 
respect of which it shall have been appointed, to 
remedy defects or supply insufficiencies in the leg- 
islation drafted by it, to the end that appropriate 
amendments may be secured, from time to time, as 
may appear to be necessary. The President, by and 
with the consent of the Executive Council, shall 
have the power, at any time, to fill vacancies on 
and to alter the personnel of such special perman- 
ent committee.” 

Respectfully submitted, 


R. F. MAGUIRE 
R. A. HENDERSON, JR. 
ROBERT H. ANDERSON. 


; 

th 

| 

| 

| 

7 

| 

t 

| 

ee i 
| 
if | 

‘ 
q 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 365 


WILL THE POLICE POWER SAVE OUR CITIES? 


By Mitchell D. Price, of Miami Bar. 


At least fifty per cent of the cities and towns situ- 
ated on the Florida Peninsula are bonded for more 
than the present actual value of the real estate situ- 
ated within their respective boundaries. This indebt- 
edness is largely due to the boom and to the Boosters, 
Boomers and Busters who visited and exploited Florida 
during 1924. In many instances these bonds were issued 
without being submitted to the people and in very few 
cases did more than five per cent of the population 
of the various municipalities participate in an election 
authorizing their issuance. The optimistic borrowers, 
temporary residents, have taken their departure and 
have left our cities and towns bonded and incumbered 
to the utmost limit because of their ambitious ventures 
and foolhardy promotions. The maturity of these bonds 
and the maturity of interest coupons attached thereto 
have resulted in the levying of an advalorem tax in 
most of our municipalities that is unreasonable, unjust 
and unbearable. The cities have voluntarily levied a tax 
to the point of confiscation in order to protect the so- 
called municipal cbligations, but in most instances the 
tax levied has been wholly inadequate to pay either 
the principal or the interest accruing upon such bonds. 
The bond holders in many instances have permitted 
their holdings to pass into the hands of speculators 
styling themselves ‘Bondholders Committees”. These 
committees, instead of trying to work out a conserva- 
tive program which would enable the towns to live and 
at the same time pay their bonds over an extended 
term of years, have resorted to the courts seeking by 
mandamus proceedings to compel municipal authori- 
ties to levy a tax sufficiently large to pay all past due 
interest and all past due bonds. 

Many of the bonds were issued under Chapter 
9298 of the Acts of 1923 and others under charters con- 
taining similar wording, which according to their 
phraseology impose upon municipalities an absolute ob- 
ligation to levy a tax, after said moneys become due 
and payable, sufficiently large to pay both principal 
and interest. Under the statutes above referred to the 
Supreme Court, considering that it was its duty under 
the law to construe and enforce said contracts strictly, 
has handed down numerous decisions requiring the sev- 
eral municipalities to levy taxes sufficiently large to 
satisfy all indebtedness then past due and unpaid. 

It has clearly been enunciated in this State that 
poverty is no defense to such mandamus proceedings. 
(State vs. Lehman, 131 So. 537). In the case of Klemm 
vs. Davenport, reported in 129 Southern Reporter, page 
909, the Supreme Court has intimated that taxation 
under the statutes ahove cited might be imposed even 


to the extent of confiscation in order to protect the 
bondholder and to uphold the validity of the contract 
made between a municipality and the purchaser of the 
bond. 

Some courts have enunciated the doctrine that a 
bond issued by a municipality is a sacred obligation; 
that the faith, credit and honor not only of the mu- 
nicipality but of every citizen residing in the munici- 
pality has been pledged to secure and guarantee the 
payment of said bonds. They have ignored the fact that 
these bonds in many cases have been issued by city 
councilmen or commissioners exercising a power grant- 
ed to them by the legislature without consulting the 
people, and that very few of our citizens eligible to 
vote participated in the election authorizing the issu- 
ance of any of such bonds. The citizen himself, feels 
that he is in honor bound to pay a reasonable and 
proper tax to protect said bonds but he feels that 
when he is taxed to the extent of confiscation that he 
has, by the authority creating such bonds without his 
consent, been unnecessarily and flagrantly robbed. He 
does not consider the municipal bond as his personal 
obligation. He cannot understand the logic or the moral 
argument of some bondholders when they in effect say 
—‘‘The City must be honest and pay its obligations 
even if it has to steal in order to accomplish such 
purpose.” He feels that he, as a taxpayer, who has in- 
vested money in Florida property, is entitled to as 
much protection, as a bondholder who has purchased a 
municipal bond, issued without his knowledge or with- 
out his consent. Is it possible, asks the forgotten tax- 
payer, that the Constitution affords no protection to 
the loyal citizen, and subjects his property to abso- 
lute confiscation in order to protect the property of 
some non resident who has purchased municipal bonds 
and who pays no taxes to uphold and maintain the 
government of the State? 

It has been argued that the power to tax is the 
power to destroy. It is a damnable doctrine, pregnant 
with revolution and rebellion, formulated doubtless, 
during the period when imprisonment was the penalty 
for debt. If this is the law, it is a law which should 
be revoked, cancelled and annulled by the courts before 
the damage resulting from the enforcement of such a 
maxim becomes irreparable. It is not based upon jus- 
tice, equality or any principle of equity. It is a doctrine 
which, under prevailing conditions, is bound to create 
discord, dissatisfaction, discontent, ill-will, hatred and 
disloyalty in the troubled minds and tortured souls of 
its unfortunate victims. Our revolutionary sires arose 
in their majesty and cast off the yoke of England 
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because they thought that an unjust tax was being im- 
posed upon them and upon their property. Every loyal 
citizen is willing to bear a just and reasonable propor- 
tion of the cost of government but he cannot compre- 
hend the justice, honesty or integrity of a law which 
says—this man holds a sacred obligation, a bond upon 
which he pays no taxes, and this bond shall not depre- 
ciate in value, but you are only a common citizen own- 
ing a home, a store or a vacant lot; you should have 
invested your money in bonds; because you have been 
unwise in the selection of your investment we will take 
what you have in order to protect the sanctity of the 
bond. The bondholder is a little tin God sitting on a 
pedestal upon whose altar the forgotten taxpayer must 
sacrifice the savings of a lifetime. If this is the law, 
if the property of the bondholder is to be preferred 
above all other property, if it is to be protected to the 
extent of confiscatory taxation, then, paraphrasing 
Shakespeare we say, ‘“‘Now in the name of all the Gods 
at once, upon what meat doth this’, the bondholder, 
“feed that he hath grown so great?” What necromancy 
has he practiced, what witchcraft exorcised that the 
law should make the bondholder a prince and the tax- 
payer a pauper? Is this the liberty for which our 
‘fathers bled and died? Are we enjoying that glorious 
democracy which we have been taught to worship? Is 
this a practical application of American equality? 

If contracts between municipalities and bondhold- 
ers are considered so inviolate that they can be en- 
forced by taking the pound of flesh nearest to the 
debtor’s heart, a debtor who has never signed the bond 
or approved the execution thereof, then courts of this 
State should bear in mind that there is another con- 
tract created in 1885 by the Constitution of the State 
of Florida in the Declaration of Rights wherein the 
framers of that immortal document guaranteed to 
every citizen of the State of Florida and to every per- 
son investing money in this State the right to acquire, 
hold, possess and protect property. The honor and integ- 
rity of the entire State is back of this provision. It 
is a guarantee that was in full force and effect when 
each and every bond was printed and sold. It was the 
dominant thought in the minds of those venerable 
sages who framed our Constitution—the first section 
of the Bill of Rights—the first provision inserted there- 
in, doubtless because it was considered the most im- 
portant. How can a man hold property if it is taken 
away from him by a confiscatory tax? How can he 
_ possess and defend property if it is appropriated to 
pay a municipal debt without recompense or just com- 
pensation? Every official in the State of Florida and 
every voter in the State has taken an oath to uphold 
and support this constitutional provision. It vests an 
inalienable right in every citizen and every taxpayer. 
He cannot be deprived of it because he had an oppor- 
tunity to vote and failed to exercise his franchise to 
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defeat an unnecessary and ill-advised bond issue or 
because he has been lulled into security by a peaceful 
dream and an unfounded assumption that the Consti- 
tution of Florida would protect him and his property 
against all evil. 

We do not believe that it is the intention of the 
courts of Florida to permit the property of the tax- 
payer to be confiscated in order that bonds may be 
paid. We do not believe that cur courts will permit 
the contract made between the State of Florida on the 
one part and every citizen and taxpayer on the other, 
to be completely ignored in order that a subsequent 
contract made between a municipality and a bond- 
holder may be enforced. Yet, there is hardly a city 
situated in that portion of the State of Florida which 
was invaded and demoralized by the boom, where con- 
fiscatory taxation is not at the present time being as- 
sessed and enforced. In many cases taxation has in- 
creased at least one thousand per cent in the last ten 
years, without an increase in value. Vacant land has 
become a liability instead of an asset; it cannot be 
sold, it cannot be mortgaged. Tax buyers shun it; 
bankers abhor it. Improved property will rarely pro- 
duce revenue sufficient to pay the cost of upkeep and 
maintenance and the tax now voluntarily imposed upon 
it. Is it any wonder that there are ten million per- 
sons today out of employment? None but a fool of 
the most superlative character will spend his money 
in improving his vacant lots when the taxes assessed 
against same when improved, will exceed any possible 
or prospective income. Most of our once prosperous 
citizens have seen their fortunes swept away lot by 
lot, and block by block, by exorbitant tax levies. In 
one municipality more than seven hundred mills was 
assessed during a two year period. These taxes have 
not been paid and the municipality has necessarily be- 
come the buyer. Tax certificates are now outstand- 
ing, and it is only a question of time when tax deeds 
will be issued. Every bond issue executed and sold by 
a municipality, a County, a State, or by the Federal 
Government is a hole bored in the bottom of the Ship 
of State. As long as these holes are not too large or 
too numerous, the craft can be kept afloat by the in- 
telligent, vigilant and energetic use of pumps, but 
when the holes become too numerous or too large the 
vessel will inevitably sink and its bones be gracefully 
deposited in “Davy Jones’ Locker.” 

The question arises—Has a municipality no re- 
dress? Is there no balm in Gilead? Have we reached 
the point where there is only one type of property in 
Florida, to-wit, the municipal bond? Must the private 
citizen lose his home, his store, his warehouse, his ho- 
tel, in order that contracts made by a few office hold- 
ers exercising autocratic authority and acting in the 
name of the municipality, may be sacredly preserved? 
Has the forgotten taxpayer no rights, no claim to pro- 
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tection? Does the Constitution protect the bondhold- 
er and permit the private citizen whose investments 
are in Florida real estate to be trampled into the mire? 
If such is the case, our Constitution is a farce, and our 
Bill of Rights the most’colossal joke that has been per- 
petrated upon a simple and gullible people. 

The writ of mandamus is a dangerous weapon, the 
machine gun of the law. Rightfully obtained and 
rightfully used it is an invincible power for the pro- 
tection of law and order. Wrongfully obtained and 
wrongfully applied it is as pernicious and destructive 
as a rapid fire gun in the hands of a racketeer. Un- 
der its destructive fire property values are destroyed, 
the price of bonds staggers, totters and falls, the mar- 
ket is shattered and the speculator reaps a rich re- 
ward. 

The right to a writ of mandamus is not “nom- 
inated in the bond’’; there is no paragraph in its verbi- 
age which guarantees the holder the right to prosecute 
such an action. The issuance of the writ is discretion- 
ary. Its refusal does not interfere with or violate any 
duly and properly executed contract because the right 
still exists to sue in covenant and recover a judgment. 
What remedy then, has a municipality which is threat- 
ened with the issuance of peremptory writs of man- 
damus to compel exorbitant tax levies? 

It is not necessary to leave the State of Florida 
in the search for authorities which clearly set forth 
and define full, adequate and complete defenses to ac- 
tions of this kind. Our Supreme Court has repeated- 
ly held that writs of mandamus will not issue when the 
issuance thereof would be futile, when the attempt to 
enforce it would be nugatory, when it would be of no 
benefit to the relator, when it would result in endless 
confusion, when the injury resulting would be greater 
than the benefit derived. 

In one of these cases the court refused to issue 
the writ solely because the respondent was financially 
unable to do the act sought to be compelled by man- 
damus. See State ex rel. Burr et al. State Railroad 
Commissioners vs. Tavares, 78 Fla. 329, 82 So. 833. In 
that case the court held: “Mandamus will not lie to 
compel the performance of an act which is beyond the 
power physical, mental or financial of the respondent 
to perform.” 

We see no reason why these principles clearly 
enunciated by the Supreme Court of the State of Flor- 
ida should not apply to an action in mandamus brought 
against an insolvent municipality to compel-it to pay 
a bond, but if these defenses are wholly inadequate 
we fall back upon the police power of the State. Every 
city, every County is an arm or agency of the State 
and a component part thereof. The people are the 
State, and government was organized for their pro- 
tection. It is the duty of the State to exercise its po- 
lice power to protect the citizens of every County and 
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every municipality within its boundaries, to protect 
their health, their safety, their morals, to protect them 
against unjust taxation and confiscation of property. 
The police powers are written into every contract and 
every contract is made subject to the legal enforce- 
ment thereof. These powers protect not only the pub- 
lic health, the public safety and the public morals but 
they also protect the public welfare and public pros- 
perity. Every contract must be so construed and en- 
forced as not to interfere with the public welfare or 
the public prosperity. This doctrine has been clearly 
recognized in the case of State ex rel. Ellis, Attorney 
General vs. Atlantic Coast Line RR Co. reported in 53 
Fla. 650, 44 So. 213. In this case an action for man- 
damus was issued against the Atlantic Coast Line RR 
Co. to require it to perform a public duty, to-wit, to 
put a certain portion of its roadbed and track in a 
reasonably safe and suitable condition for use so as to 
be able to accommodate and transport with reasonable 
safety and dispatch the traffic offered to said line. 
The relators also sought to compel the railroad com- 
pany to furnish certain flat and box cars fcr use in 
the transportation of freight and to furnish sufficient 
locomotive engines to move the same, etc. 

The railroad set up as a defense that it was in 
financial trouble, had been unable to pay any dividends 
upon its stock or any interest upon its bonds. In the 
opinion written by Judge Whitfield, the court enunci- 
ated the doctrine that the common law writ of man- 
damus might be used to enforce the performance of a 
duty imposed by law upon a railroad company. The 
decision pointed out the fact that the railroad com- 
pany is a quasi-public corporation and that its rights 
and powers are conferred upon it not merely for the 
benefit of the corporation itself, but also in trust for 
the benefit of the public; that the welfare of the pub-.. 
lic was the paramount question. In enunciating the 
right of the public and the doctrine that the right of 
the public was supreme, the court said: 

“No matter that a dividend is never paid, 
that the private investment is sunk and worthless, 
that the interest upon its bonds is not met, and 
that all its creditcrs go unpaid, every dollar of its 
earnings must nevertheless be applied to keep up 
its maximum efficiency, as required by the politi- 
cal power in the law which created it. The neglect 
of the smallest of these duties in which the com- 
munity is interested will be enforced, by the pub- 
lic writ of mandamus.” 

In the case of Duncan Townsite Co. vs. Franklin 
K. Lane, Secretary of the Interior, 62 L. Ed. 309, the 
Supreme Court of the United States enunciated the law 
as follows, to-wit: 

“The granting of a writ of mandamus rests 
* * * in the discretion of the court. * * * In enforc- 
ing the plaintiff's rights, we ought to take into 


i 
i 
4 
} 
Bie 
} fe 
{ 
| 


consideration all of the circumstances, and the 
needs of all its citizens.” 

And in the case of Kolster et al. vs. American Gas 
Co., 186 Pac. 738, we find the law laid down as fol- 
lows, to-wit: 

“Mandamus may be refused where the public 
interest would be injuriously affected, and it will 
not issue to compel the performance of an act 
which will work a public and private mischief.” 
Mr. Cooley in his work on Constitutional Limita- 
tions, last edition, Vol. 2, page 1239, clearly enunciates 
the doctrine that the obligations of contracts fall when 
they come in conflict with the State’s police powers. 
In the language of that authority, 

“All contracts and all rights are subject to 
this power.” 

In the case of Bailey vs. Van Pelt, reported in 78 
Fla. 337, 82 So. 789, text 794, it is held: 

“All property rights are held and enjoyed sub- 

ject to the fair exercise of the state’s police power 
to establish regulations that are reasonably certain 
to secure the general welfare of the state.” 
And in the case of Atlantic Coast Line R. Co. vs. 
Coachman, reported in 59 Fla. 130, 52 So. 377, the Su- 
preme Court on page 380 of the Southern Reporter 
above cited, uses the following language, to-wit: 

“The police power of a state embraces regula- 
tions designed to promote the public convenience 
or the general prosperity of the public welfare as 
well as those designed to promote the public safety 
or the public health.” 

And in the case of Dutton Phosphate Co. vs. Priest, 
67 Fla. 370, 65 So. 282, our Supreme Court said: 

‘All property rights are held and enjoyed sub- 
ject to the fair exercise of the state’s police pow- 
er to establish regulations that are reasonably nec- 
essary to secure the general welfare of the state.” 
The propositions herein presented are further de- 
clared and enunciated in the following Florida cases: 
Tampa Northern R. Co. vs. City of Tampa, et al. 
91 Fla. 241, 107 So. 364 
State ex rel. Simpson vs. Ackerly, City Recorder, et 
al., 69 Fla. 23, 67 So. 232 
Everglades Sugar & Land Co. et al. vs. Bryan, 
Clerk of Circuit Court, et al. 81 Fla. 75, 87 So. 68 
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Southern Utilities Co. vs. City of Palatka, 86 Fla. 

583, 99 So. 236 

State ex rel. Pennington vs. Quigg, Chief of Police 

of Miami, 94 Fla. 1056, 114 So. 859 

State ex rel. Davis Attorney General, et al. vs. 

Rose et al., Florida Real Estate Commission, 97 

Fla. 719, 122 So. 225, paragraphs 4 and 7 of opin- 

ion. 

L. Maxcy, Inc., et al. vs. Mayo, Commissioner of 

Agriculture, et al., —Fla—, 139 So. 121. 

And also in the following standard authorities: 

12 C. J. pp. 904, 907, 909, 923 

6R.C. L. pp. 183, 184, 185, 186, 187, 188, 189, 190, 

191, 193, 194, 199, 202 

He who holds a municipal bond holds a property 
right. Public welfare and public prosperity will be seri- 
ously affected by the manner in which he attempts to 
enforce it. He is as much subject to control by police 
regulaticns as the man who owns and operates a rail- 
road, a hotel, a dock or a packing house. Under the law 
all contracts must be construed as embracing police 
power regulations within their terms and a writ of 
mandamus should not issue where it will work a public 
hardship or disturb public welfare or destroy public 
prosperity. 

Practically every State in the Union is confronted 
with the same problem that is now confronting Florida. 
Shortsighted public officials endowed with unusual and 
unnecessary powers have throughout our entire nation, 
pledged the public credit and incumbered the property 
of private citizens with obligations which cannot be rig- 
idly enforced without producing chaos and perhaps 
revolution. The people will submit to a reasonable 
amount of taxation, but as sure as God is in Heaven 
there is a limit. 

To save the State of Florida, and cther States sim- 
ilarly situated from disaster and from a complete col- 
lapse of organized government, the police power should 
be exercised. The courts should in unmistakable lan- 
guage suppress taxation when it becomes confiscatory 
and restore public confidence by a reasonably safe and 
sane application of all legal and equitable principles pro- 
mulgated for the protection of the unsophisticated 
public. 
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PAROL EVIDENCE IN CRIMINAL CASES TO PROVE TITLE 
TO REAL PROPERTY 


By Dewey A. Dye, State Attorney, Bradenton Florida. 


Courts recognize that where the title to real es- 
tate is not directly in issue but is only involved collat- 
erally the best evidence rule is not applicable and the 
fact of title, or prima facie right of ownership, where 
only a prima facie showing is necessary, may be es- 
tablished by parol evidence from witnesses qualified to 
speak. As applied to civil matters this apparent excep- 
tion to the best evidence rule is well established. See 
note to Shanks vs. Robertson, 101 Kan. 463, 168 Pac. 
312, 1 A. L. R. 1140, annotation at 1143. 

The need of primary evidence of title or ownership 
in criminal trials, or the right to use parol testimony 
when title or ownership is collaterally in issue is usually 
disposed of on a similar basis. 

If the crime on trial is one against property or 
possession any ownership superior to that of the de- 
fendant is sufficient and may be shown by parol. If 
the offense is against title, or is one in which owner- 
ship must be laid in the actual owner rather than an 
occupant, so that title is directly involved, it is neces- 
sary to produce the best evidence of title. Malicious 
mischief against real estate and arson or breaking and 
entering against unoccupied buildings are examples of 
situations in which title is directly involved. At all 
times it is vital to consider the nature of the crime 
charged and the controlling question is whether the 
offense is against title or against possession. 

The law is well settled, and authority easily found 
universally holding that where the offense is against 
possession, evidence of possession by a lessee supports 
an allegation of ownership in the lessee. A fair ex- 
ample of such opinion is Collingsworth v. State, 113 So. 
561, 93 Fla. 1110, quoting from an earlier decision hold- 
ing, “In this class of cases, as in cases of larceny, the 
only necessity for any allegation as to ownership is 
for the sake of and as a part of the description of the 
offense, and proof of special or temporary ownership, 
possession, or control, such as a lessee would have over 
the room in which the crime was committed, is insuf- 
ficient to sustain the allegation in an indictment that 
such lessee was the owner.” 

This monograph does not take up this class of 
cases save incidentally, but will deal only with the prob- 
lem of proof. As stated 1 A. L. R. 1148 contains an an- 
notation “Parol evidence to prove title to real property 
when the title is only collaterally involved.” This note 
deals exclusively with civil proceedings. The principles 
as applied to criminal prosecutions will be illustrated 
here. 


The ownership of the property may, if possession 


is shown be proved by parol. State vs. Semotan (1892) 
85 Iowa 57, 51 N. W. 1161. 

Proof of possession in an agent is evidence of 
ownership of his principal. Hall vs. State (1909) 7 Ga. 
115, 66 S. E. 390. 

ARSON. 

Ownership is sufficiently proved by showing occu- 
pancy by a number of lodgers. People vs. Argruson 
(1920) (Cal. App.) 193 Pac. 819. 

So in Morgan vs. State (1904) 120 Ga. 499, 48 S. 
E. 238, the court said: “In a trial for arson the allega- 
tion of title or occupancy need not be proved with the 
same degree of fullness as would be necessary in actions 
involving title or right of possession. The oral evidence 
of Stapleton that he was trustee in bankruptcy and in 
possession of the property as such was itself probably 
sufficient, nothing to the contrary appearing”. Samé 
rule in Harrell v. State (1905) 121 Ga. 607, 49 S. E. 
703, with additional comment that when the bank- 
ruptcy proceedings are offered in evidence the ap- 
pointment of a trustee is alone sufficient as the com- 
pleteness and regularity of the bankruptcy proceedings 
is collateral—the presumption being that the order ap- 
pointing trustee is regular. 

These two decisions are followed in Rice vs. State 
(1915) 16 Ga. App. 128, 84 S. E. 609. 

The contention of appellant in State vs. Tennebom 
(1894) 92 Iowa 551, 61 N. W. 193, that the court erred 
in permitting the state to show by parol that the title 
to the part of the lot on which the building in question 
stood was in Margaret Grady, was overruled with the 
comment that, “As a general rule, such evidence is not 
competent to prove the title to real estate. State v. 
Birmingham, 74 Iowa 409, 38 N. W. 121; Davis v. 
Strohm, 17 Iowa 427. To that rule there are some ex- 
ceptions, and it was intimated in the case last cited 
that the testimony of a witness who had ascertained 
the title by a personal examination of the records of 
the county, and could state the claim of title, that the 
deeds themselves or copies could be produced, and that 
there was no other title of record, might be compe- 
tent.” 

By an early opinion the Massachusetts court de- 
cided that, “Where a deed cannot be produced, a regis- 
tered copy is competent evidence to prove ownership of 
the property, and such evidence, together with oral 
testimony that the owner of the property has leased 
the same to the person occupying it, is sufficient proof 
of the ownership and possession of the premises”. 
Commonwealth v. Preece et al (1885) 140 Mass. 276, 
5 N. E, 494. 
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“In arson prosecution, actual legal title being in 
defendant an indictment laying title in a tenant a re- 
ceipt for rent from defendant in favor of the tenant is 
admissible to show possessory title in tenant’. State 
vs. Watson (1996) 47 Or. 543, 85 Pac. 336. 

Heard vs. State (1906) 116 Tenn. 713, 94 S. W. 
605 holds, “Proof of occupancy, though under a for- 
feited contract of sale, was sufficient to sustain an 
averment of ownership is an indictment for the burn- 
ing of a dwelling house”. This opinion contains an ex- 
cellent review of early decisions discussing the ques- 
tions of substantive law involved. 

It is held in Goldsmith vs. State (1904) 46 Tex. 
Cr. 556, 81 S. W. 710, that “Usually and generally it 
is sufficient to prove possession of property in cases of 
arson by oral testimony. Many cases have been writ- 
ten, and some of them are referred to in state’s brief, 
showing that arson is directed more against the posses- 
sion and occupancy than towards the ownership of the 
destroyed property. As a general rule, that proposition 
is correct. All our cases examined, except one, show 
the house and premises were occupied at the time of 
the burning, and it was not a material question as to 
the real ownership. Rogers’ case, 26 Tex. App. 404 9 
S. W. 762, and Wyley’s case, 34 Tex. Cr. R. 514, 31 S. 
W. 393, are relied upon by the state. If the house had 
been occupied, and ownership or occupancy had been al- 
leged in the occupant, these two cases might be in 
point. Appellant relies upon Hester v. State (Tex. Cr. 
App.) 51 S. W. 932, and Tuller vs. State, 8 Tex. App. 
501. The Hester case is the one alluded to above, in 
which the house was unoccupied. It was a schoolhouse 
belonging to the county. Ownership was alleged in the 
county judge, who was permitted to testify the house 
was a public free school building. The deed was not of- 
fered in evidence, and objection was urged because the 
ownership was not proven by deed. Passing upon that 
question, this court said it was immaterial, because 
the law itself made the county judge the owner of the 
property; that the title in him was a matter of law, 
and was sufficiently proved without the deed. We are 
of opinion, under the peculiar facts of this case—the 
property being private property and unoccupied—that 
the deed should have been introduced. So, upon another 
trial, if this question should arise, the introduction of 
the deed will avoid any complications along that line’. 
In Allen vs. State (1911) 62 Tex. Cr. 501, 137 
S. W. 1133, parol testimony was received over objection 
from John Keeton that he had sold the burned prop- 
erty to D. S. Arnold and delivered to him a deed and 
that a week or so afterwards the gin house burned. 
Defendant relied on Goldsmith vs. State, supra for re- 
versal. The court in disposing of this theor said: 

“The case cited does not hold, and we do not think 
that in a case of arson it is essential that the deed 
be introduced. As stated in that case it might be bet- 
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ter practice, yet in passing on cases of arson it has 
frequently been held, and the rule seems to be, that 
while parol evidence is not admissible to prove the title 
to real estate, and evidence by deed has been required 
where the crime is against the property right of the 
fee owner, generally it is sufficient to prove possession 
of the property by parol testimony, since the offense 
is directed against the possession and occupancy rather 
than against the absolute ownership, and the allega- 
tion of ownership is merely to describe and identify 
the subject of the crime, and the title is not in issue’. 

This is in line with the earlier decision in Wilson 
vs. State (1894) (Tex. Cr.) 24 S. W. 649, where it is 
said: “On a trial for arson the ownership of the house 
burned may be shown by oral evidence’’. Appellant con- 
tended that the ownership must be proved by deed or 
some writing. “The objection is without merit’. 

And it is held in State vs. Meyers et al (1894) 9 
Wash. 8, 36 Pac. 1051, “The information alleges the 
ownership of the property (burned) in C. E. Kingman, 
and the positive and direct testimony of the witness 
Roche was that C. E. K. was the owner of the property. 
In response to the question, ‘Do you know who the 
owner of the building or premises was or is?’ the wit- 
ness answered, ‘Yes sir, Mr. C. E. Kingman’ ”’. 

BURGLARY. 

Evidence by one that he was the foreman em- 
ployed by city and that in course of his employment 
erected the building in question from materials furn- 
ished by the city shows ownership according to, People 
vs. Mendoya (1911) 118 Pac. 964, 17 Cal. A. 157. 

In Hall vs. State (1909) 7 Ga. 115, 66 S. E. 390, 
exception was taken to the fact that the court allowed 
the Southern Railway Company’s station agent to tes- 
tify that the warehouse which was broken into was the 
property of the Southern Railway Company, and that 
he was in possession of it for them. The ground of ob- 
jection is that the warehouse being realty, title could 
be shown only by producing the deed or other writing. 
“The point is manifestly not well taken. Ownership for 
most purposes, and especially for purposes of prosecu- 
tion for burglary and larceny, may be shown by proof 
of possession. The proof of possession in an agent is 
evidence of ownership of his principal’. 

Another Georgia case, Ogletree vs. State (1910) 7 
Ga. A. 523 67 S. E. 126 holds, “Where evidence shows 
that husband and wife were living together, testimony 
on the part of the wife that the house alleged to have 
been burglarized was the home of the wife is suffi- 
cient to authorize an inference of ownership on the 
part of the husband”. 

While in Missouri, a similar rule prevails, see State 
vs. McGuire (1906) 193 Mo. 215, 91 S. W. 939, “It is 
said for defendant that the court erred in refusing to 
give the instruction asked by him at the close of the 
state’s testimony, because the ownership of the chicken 
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house was not proven to be in any one other than the 
defendant. While it is true there was no direct evidence 
of ownership of the chicken house in Lee Stewart, as al- 
leged in the information, there was an abundance of 
evidence that he was ‘in the actual possession of it at 
the time of the burglary, and such evidence sustained 
the allegation of ownership in him. ‘In burglary, owner- 
ship means any possession which is rightful against the 
burglar’. 2 Bishop’s New Crim. Proc. at 37, Henderson’s 
case, 98 Va. 794, 34S. E. 881. 

In Knights vs. State (1899) 58 Neb. 225, 78 N. W. 
508, 76 A. S. R. 78, the objection was that parol evi- 
dence tending to prove title to real estate was errone- 
ous. “It is of course true that every fact must be 
established by the best evidence attainable, and that 
secondary evidence is not admissible until some legal 
excuse has been given for failing to produce the orig- 
inal. But here the ownership of land was not in is- 
sue, —”. 

Where in a prosecution for burglary a witness tes- 
tified without objection that the building belonged to 
the town of Morganton, and there was no evidence to 
the contrary, there was sufficient proof of ownership 
to sustain a conviction. State vs. Hawkins (1911) 155 
N. C. 466, 71 S. E. 326, and see Spencer vs. State 
(1911) 5 Okla. Crim. 7, 113 Pac. 224, “Proof of any kind 
against the burglar is sufficient to sustain the allega- 
of rightful possession of the house burglarized as 
tion of ownership of such house’. In this case E. H. 
Warren testified that J. B. Wyuch owned the premises. 

Where the evidence shows that the alleged owners 
of a burglarized house supervised the construction, and 
gave instructions, and that the one having custody and 
control was their agent and acted under their instruc- 
tions, the ownership is sufficiently proved. So held in 
Runnels vs. State (1898) (Tex. Cr.) 47 S. W. 470. 

FALSE PRETENSES. 

Shemwell vs. People (1916) 62 Colo. 146, 161 Pac. 
157, “In a prosecution for obtaining property by false 
pretenses it was not necessary for the people to prove, 
as in larceny, title in another to the land which defend- 
ant falsely represented he owned; it being sufficient if 
the evidence established that the defendant had no title 
himself”. 

State vs. Loesch (1915) (Mo.) 180 S. W. 875, 
“Where an information charging defendant with ob- 
taining a deed by fraud alleged that the property con- 
veyed belonged to the prosecuting witnesses, testimony 
of such witnesses that they owned the property was 
properly admitted. 

“In a prosecution for obtaining a deed in exchange 
for a deed to property which defendant falsely pretend- 
ed to own, the testimony of the real owner that he 
owned the property described in the deed given by de- 
fendant was properly admitted.” 

State vs. Bryan (1893) 23 Or. 568, 32 Pac. 623. 
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On a prosecution for selling and conveying land with- 
out having title the state must prove by competent 
evidence the want of title in defendant to the property 
conveyed. In this case the real estate was in Illinois. 
Appellate court held it error to receive testimony of 
one not skilled in real estate records that he had ex- 
amined land records and defendant did not own land, 
also his report of statement of a man in possession that 
he and not the defendant owned the lands. Burton v. 
Dreggs, 20 Walls 125, 22 Law Ed. 299, relative to re- 
sult of an examination of records by one skilled in such 
matters is mentioned arguendo. 
MALICIOUS MISCHIEF. 

Holder vs. State (1906) 127 Ga. 51, 56S. E. 71. “In 
a prosecution for malicious mischief, the ownership of 
the property injured or destroyed must be proved as 
charged, though, if the injured property be attached 
to realty ownership will be inferred from proof of pos- 
session or occupancy of the alleged owner. Grant vs. 
State, 47 S. E. 524, 129 Ga. 200, 201. But proof of title 
to property attached to realty, where no possession is 
shown, cannot be made by the oral statement of the 
prosecuting witness that he was the owner of the 
property injured. Bleckley vs. White 25 S. E. 592, 98 
Ga. 594. A parol statement by a witness that a fence 
permanently attached to realty was ‘the property’ of 
a named person should have been excluded cn objec- 
tion”. 

McClurg vs. State (1907) (Ga.), 58 S. E. 1064. 
“Over the objection of defendants’ counsel, the court 
permitted parol evidence as to ownership of the land— 
in this we think the court erred—‘The law goes quite 
far enough to presume possessicn rightfully’. The bare 
statement of a witness that he owns certain real estate 
is no proof of title”. 

In a prosecution for malicious trespass for injury 
to real estate, the title to the real estate must be proved 
tc be in the person named in the indictment. Hughes et 


al vs. State (1885) 103 Ind. 344, 2 N. E. 956. 


Malicious injury. State vs. Semotan, et al (1892) 
85 Iowa 57, 51 N. W. 1161. “We think that the state 
was not required to prove a record title to the building 
—named in the indictment. Proof of possession was 
sufficient.” 

MISCELLANEOUS. 

Wallace vs. State (1899) 124 Ala. 87, 26 So. 932. 
Throwing down fence. “The offense being against pos- 
session rather than against ownership of land, the in- 
dictment properly laid the fence in person who was in 
possession, and the court properly refused to go into 
the inquiry whether a third person had title to the 
premises”. 

The state may offer a quitclaim deed in evidence 
if it is sufficiently connected by other evidence with the 
fence alleged to have been cut as such deed tends to 
prove that the fence cut was located upon land not be- 
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longing to defendants. The fact it is a quitclaim deed 
is immaterial. Studstill et al vs. State (1922) 83 Fla. 
623, 92 So. 151. And on a trial for the criminal burning 
of a bridge evidence that such bridge forms a part of 
the roadbed of the corporation named as owner and is 
in the actual use of such owner, is sufficient. Duncan 
vs. State (1892) 29 Fla. 439, 10 So. 815. 

Joy-vs. State (1899) (Tex. Cr.) 51 S. W. 933. “In 
a prosecution for cutting fences the possessory owner- 
ship may be proved by parol.” Fence cutting is in the 
nature of a trespass and in a civil action parol proof 
can be made in regard to the possessory ownership of 
the land in which the alleged trespass is claimed to 
have been committed. 

Moore vs. State (1909) 159 Ala. 97, 48 So. 688. Op- 
erating a distillery. “There was no error in allowing 
the witness Gladney to testify that he had sold the 
land on which the distilléry was located to defendant 
and made him a deed thereto. The question of title and 
deed to this property arising wholly collaterally, as it 
did, it was unnecessary to produce the deed or account 
for its absence, before allowing parol evidence as to the 
sale of the lot for this purpose’. 

And for injuring or defacing a building. Perey vs. 
State (1907) 149 Ala. 40, 43 So. 18, adopts the rule of 
Wallace vs. State supra. “The offense is one against 
possession and does not involve the ownership of land.” 
See also Lumsford vs. State (1917) 21 Ga. App. 78, 
94 S. E. 80, where the court held: “The defendant was 
charged with malicious mischief, to-wit, the cutting of 
and destroying a certain wire fence, the property of 
and on the land of the prosecutor. Upon the trial there 
was evidence showing that the fence And the land, at 
the time of the alleged commission of the offense, were 
in the actual lawful possession of the prosecutor. Un- 
der the ruling in Castleberry vs. State 62 Ga. 442, and 
Grant vs. State 120 Ga. 199, 47 S. E. 524, this evi- 
dence was sufficient to establish the prosecutor’s own- 
ership of the property”. 

People vs. Hansen (1923) 62 Cal. App. 105, 216 


Pac. 399 holds: “In a prosecution for forging a deed 
with intent to defraud K. ownership of the land owned 
by K. could be proved by the county records without 
the original deeds, where K. testified that he had not 
alienated the land since the records showed he acquired 
it.” The objection was that “proof of ownership by the 
county records was without foundation, and the best 
and only competent evidence would have been the orig- 
inal deeds”. This holding is distinguished from People 
vs. Strassman (1896) 112 Cal. 687, 45 Pac. 3, where it 
was held, the prosecution being perjury in making false 
oath as to ownership of real estate in qualifying for a 
bail bond, “Upon the trial evidence was introduced 
which traced the record title to the property into one 
Hilda Strassman more than a year before the date of 
the alleged perjury. Here the evidence of ownership 
came to an end. No witnesses were called to prove, and 
no other evidence was introduced to show, who was the 
owner or in possession of the property at the time when 
defendant made affidavit as to his ownership. Hilda 
Strassman was not called as a witness, and there was 
not even the negative evidence of her testimony that 
she had not conveyed to the defendant or to another the 
title which had vested in her. That a ccnviction of per- 
jury cannot be supported upon such insufficient and 
incomplete evidence does not admit of discussion. The 
only argument advanced by the people is that, having 
shown title in Hilda Strassman more than a year before 
the date of the alleged crime, the law presumes that 
she continued to own it until the defendant overcomes 
the presumption. But all such disputable presumptions 
give way before the presumption of innocence, which 
belongs of right to every defendant, and which remains 
with him until the prosecution by convincing proof 
has established his guilt.” 

In this case to sustain a conviction it was essential 
to show that on the date of the jurat defendant did not 
own the real estate. It went to the essence of the crime, 
title was directly and not collaterally involved, hence 
the distinction. 
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THE PERSONNEL OF THE BAR 


By Will Shafroth, 
Adviser to the Council of the American Bar Association on Legal Education and Admissions to the Bar. 


The general opinion of the legal profession held 
by laymen is not flattering to the lawyers. Car] Sand- 
burg has put it into poetry in the following words: 

“The work of a bricklayer goes to the blue. 

The knack of a mason outlasts a moon. 

The hands of a plasterer hold a room together. 

The land of a farmer wishes him back again. 

Singers of songs and dreamers of plays 
Build a house no wind blows over. 

The lawyers—tell me why a hearse horse snickers 

hauling a lawyer’s bones.” 

Much of the reason for this lies in the inefficient 
manner in which our law machinery works. Partly the 
opinicn is due to widely advertised knaves and Lillipu- 
tians in the profession. These two causes are not as 
far apart as they might seem, and there is much truth 
in the words of Chief Justice Hughes that “The chief 
defects of the administration of justice lie in men rath- 
er than in method.” 

The question of selecting the personnel of the bar 
is perhaps the most vital one which we must face today. 
Not only do the men whom we are currently admitting 
to our ranks become officers of the Court charged with 
the task of righting wrongs and guiding the ways of 
our people, they will scon be sitting in our courts of 
justice deciding the fates alike of ordinary citizens and 
of gigantic financial combinations. The course of jus- 
tice in the future is being determined by the men who 
are receiving licenses to practice law at this time. The 
subject of legal education may seem to be remote from 
a discussion of the kind of men whom we want for law- 
yers. As a matter of fact it is closely allied. When Elihu 
Root proposed the present standards of the American 
Bar Association he had very distinctly in mind the ne- 
cessity of securing men of high character. If proof is 
needed for this it can be found in his address before 
the Conference of Bar Association Delegates met to 
consider those standards in 1922. I can quote only a 
small fragment from that eloquent speech: 


“I do not want anybody to come to the Bar 


which I honor and revere, chartered by our govern- 
ment to aid in the administration of justice, who 
has not any conception of the moral qualities that 
underlie our free American institutions—and the 
are coming, today, by the hundreds. 

“T know of no way that has been suggested 
to assure to any considerable degree the achieve- 
ment of such a view on the part of aspirants to 
the Bar except this suggestion that they should 
be required to go to an American college for two 
years and mingle with the young American boys 


and girls in those colleges, be a part of their life, 

and learn something of the community spirit of 

our land, at its best; learn something of the spir- 
it of young America in its aspiration and its am- 
bition, seeking to fit itself for greater things. 

That is what they will get in an American college.” 

The requirement of two years of college educa- 
tion before the study of law which those standards set 
forth is undoubtedly designed partly as a test of char- 
acter. The experience of character committees through- 
out the land bears this out. The late Walter Douglas, 
Secretary of the Pennsylvania Board of Bar Examin- 
ers, stated that in that state while the number of col- 
lege graduates who were taking the Pennsylvania bar 
examinations outnumbered the non-college men about 
four to one, that the non-college men who were refused 
admission by local committees on character grounds 
outnumbered those with college training in almost the 
same proportion. A somewhat similar experience in 
New York was one of the reasons for the addition of 
the two-year college rule in that state. Unquestionably 
there is something about the American college which 
tends to develop a spirit of fair play and sportsman- 
ship at odds with unethical conduct. 

There are of course other essentials which it is 
important to test if we are to get the right type of 
men for lawyers. We must test, if we can, aptitude. 
If we could adequately measure this and character we 
would almost have solved the problem, because if a 
man has the aptitude for understanding and inter- 
preting the law, and the kind of character which would 
prevent him from deceiving his client as to how much 
he knew, it would seem fairly safe to trust him to ac- 
quire the essential understanding of the fundamental 
principles which every lawyer must have. Unfortunate- 
ly, however, aptitude tests are in their infancy, and so 
little is known about the methods of exploring char- 
acter that only when a man is guilty of some distinct 
overt act of an almost criminal nature do we feel jus- 
tified in preventing him from passing through the por- 
tals of admission. But if he can pass through two years 
of a standard college course, or if he can pass an ex- 
amination showing he has the equivalent of that edu- 
cation, and if he can then successfully complete three 
years of work in a good law school, he has after all 
shown some aptitude for law. This will not guarantee 
that he will be a successful practitioner, but it is at 
least some assurance, which is further fortified when 
he passes the bar examinations. It is unnecessary to 
dwell on the increasing complexity of our laws. Every 
member of the profession and every member of the 
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public knows it. This increasingly intricate mechanism 
of justice requires increased intelligence and under- 
standing. It is not ‘too much to ask some college edu- 
cation and law school training for the man who under- 
takes to advise his client about the law. 

Lawyers are notably conservative, and changes in 
their traditional thinking take time. The lawyers of our 
fathers’ day were educated principally in offices, and 
the number of men who went to college in those times 
was but a fraction of what it is today. That the tradi- 
tion of learning law by the apprenticeship method is a 
thing of the past is shown by the fact that not over 
five percent of our applicants for the bar are now 
solely office trained. It has been a good deal more dif- 
ficult to get over the idea that no college education 
is necessary and that any kind of law school is suffici- 
ent properly to equip any kind of a law student. But we 
are getting over it. The standards recommended by 
Elihu Root’s committee were adopted in 1921. Kansas 
was then the only state requiring any college educa- 
tion. Today in 19 jurisdictions where over half our law- 
yers and over half our population are to be found, sub- 
stantially all candidates for admission must have either 
two years of college or an equivalent education, to be 
tested by examination. Leaders of our bar are almost 
unanimous in their belief in the wisdom of this quali- 
fication. It still remains an anachronism that in this 
day and time, with facilities for education so wide- 
spread, in the nine states of Arkansas, Georgia, Flor- 
ida, Indiana, Nevada, North Carolina, Oregon, Utah and 
Virginia, a man who can pass the bar examination will 
be admitted to practice even though he has never had 
even the beginnings of a high school education, much 
less a college training. 

Chester Rowell, well known newspaper writer 
prominent in California politics, and eminent political 
scientist makes the following remarks about the bill 
passed last year by the California legislature giving the 
power to the Board of Governors of the State Bar, with 
the approval of the Supreme Court, to fix qualifications 
for admission not exceeding, as far as general educa- 
tion is concerned, the requirement of high school edu- 
cation. 

“From now on, in California, the law may 
gradually become a learned profession. Governor 
Rolph has signed the bill requiring high school 
graduation or its equivalent for admission to the 
bar examination. Thus we shall have lawyers with 
the minimum of education demanded of motor bus 
drivers, and half as well educated as the av- 
erage service station attendant. They will have 
had a fraction of the preparation required for 
physicians, engineers, school-teachers, dentists, 
drug clerks and librarians, and about that of the 
printer’s devil. That is progress. We long ago rec- 
ognized that there is no such thing as a ‘right’ 


to practice medicine or pharmacy. The only right 
is that of the public not to have poisons prescrib- 
ed or compounded by unskilled persons. Some day 
we may discover that justice is quite as important 
as health, and that dealing professionally with 
either is not the common right of ordinary man. 

No matter how many ordinary people there are in 

the world there should be no place for ordinary 

lawyers. Unless a lawyer has qualifications to 
which most of us cannot attain we should be pro- 
tected against him.” 

When laymen speak in this way of the rules laid 
down for the lawyer’s craft, it is time that we of the 
bar were giving the most serious thought to the jus- 
tice of these comments. There has been a tendency 
among lawyers to say, “It does not matter what qualifi- 
cations are required of candidates. A bar examination 
is given to them and if they can pass this bar ex- 
amination they know enough to practice law. If they 
can’t pass it, then the public and the bar are pro- 
tected.” The flaw in this argument is that it assumes 
the infallibility of bar examinations. 

It is true that bar examinations are continually 
getting mort strict. In 1928, 54 percent of the candi- 
dates in the United States passed, in 1929, 51 percent 
and in 1930, 47 per cent. During the last year we have 
such startling results as the failure of 80 percent of the 
applicants in a California examination, of 81 percent in 
Massachusetts, of 81 per cent in Missouri, 74 per cent 
in Utah and 75 percent in Rhode Island. With the or- 
ganization of the National Conference of Bar Exam- 
iners and the exchange of mutual information between 
the boards, the caliber of examinations in many states 
is improving. But in spite of this fact, our experience 
thus far shows that only a comparatively small number 
are ultimately barred. A survey from five states dem- 
onstrates that of all the candidates who took the ex- 
aminations in 1922, 1923 and 1924, the following per- 
centages eventually passed and were admitted to the 
bar: New York, 95 percent; Pennsylvania, 93 percent; 
Colorado, 89 percent ; Illinois, 86 percent ; California, 83 
percent. In Nebraska and Ohio it was reported that 90 


percent of the examinees eventually get through. This 


is excellent proof of the fact that we can not depend 
on bar examinations alone to winnow the wheat from 
the chaff. Preliminary qualifications are essential. In 
the field of character something can be accomplished 
by a thorough investigation of applicants from this 
viewpoint. Pennsylvania leads the way in the thor- 
oughness and efficiency of its methods in this partic- 
ular, but even in that state less than five percent are 
refused admission on character grounds. A suggestion 
which has met with much favorable comment is that 
of a conditional admission. The candidate after a cer- 
tain period of practice is required to submit his record 
to a character committee, which on the basis of how 
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he has conducted himself during those years of prac- 
tice, decides whether or not he has shown himself fit 
to be a full-fledged member of the bar. If he is refused 
that privilege, he is not permitted to practice after 
his conditional license expires. Judge William Clark of 
the United States District Court for the District of 
New Jersey, has put this into effect in his Federal 
Court. 

Florida, which has no requirements either of pre- 
liminary education or legal: training, is in the lowest 
category of states with reference to admission require- 
ments. Of the law schools in the state two—John B. 
Stetson University and the University of Florida Col- 
lege of Law—are approved by the American Bar As- 
sociation, are members of the Association of American 
Law Schools, and require preliminary education of two 
years of college, and a full time law course of three 
years. One other full time school, the University of 
Miami, is listed by the Annual Review of Legal Edu- 
cation published by the Carnegie Foundation for the 
Advancement of Teaching as having an entrance re- 
quirement of two years of college, and requiring a three 
year course. 

The following figures show the numbers taking 


the bar examinations and the number passing since 
1927: 


No. Taking No. Passing 

1928 278 140 (50%) 
1929 202 74 (87%) 
1930 155 71 (46%) 
1931 132 538 (40%) 
*1932 90 36 (40%) 


*Figures available for two examinations only. 


The figures on new admissions for the ten-year 
period from 1920 to 1929, including those who passed 
the examination, those who were admitted on diplo- 
ma from the three full-time schools above mentioned, 
and those attorneys from other jurisdictions who were 
admitted on motion from 1920 to 1925 (this privilege 
was discontinued after 1925) are as follows: (figures 
furnished by the Clerk of the Supreme Court) : 


1920 1921 1922 1923 1924 1925 1926 1927 1928 1929 
153 144 174 210 273 366 452 178 189 65 


These admissions show an exceedingly wide vari- 
ation, from 452 in 1926 to 65 in 1929, and they seem 
to have been influenced in great degree by economic 
conditions. 

Florida has at the present time a population- 
lawyer ratio considerably smaller than that for the 
United States as a whole, there being more lawyers per 
unit of population in Florida than in any other state 
in the Union with one exception. Whether or not the 


fied is not in any way selfish. It 
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state can contniue to absorb the number of lawyers 
which is being currently admitted is a question which 
the members of the Florida bar are better able to 
answer than the author. Certainly, however, it shows 
the need for careful selection, including adequate pre- 
liminary qualifications, followed by a further checking 
by means of the bar examination and a conscientious 
investigation of the character of applicants. 

The Bar Associations of St. Petersburg and Miami 
through committees have been actively considering the 
question of increasing the qualifications of general ed- 
ucation and legal training, and it is planned to introduce 
a bill in the legislature on this subject. It is a matter 
of vital interest, both to the public and to the lawyers 
of the state, and merits the most careful consideration. 

In the biography of Aaron Burr, it is told that 
every barber in Washington was a staunch Federalist, 
and denounced the Democrats as a menace to the 
nation. The reason for this, it appears, was that the 
Federalists wore their hair in long queues, carefully 
powdered, which often required the barber’s atten- 
tion, while the Democrats wore short hair, and no 
powder, and got along fairly well without any barber. 
The story is told that one of the barbers exclaimed, 
“Dear me, surely this country is doomed to disgrace 
and shame! What presidents we might have, sir. Just 
look at Daggett of Connecticut or Stockton of New 
Jersey—what queues they have got, sir. But that little 
Jim Madison, with a queue no bigger than a pipe stem, 
sir, it is enough to make a man foreswear his coun- 
try!” 

The tendency for a man’s views to be dictated by 
his own interests has not been confined to any one 
age. But in this respect the lawyers have been singu- 
larly free from blame. They have never put their own 
interests above those of their community or their 
country. The movement to restrict admissions to the 
bar to those who can prove themselves to be quali- 
is not done with a 
desire to preserve the legal business in the hands of 
those who already have it. It is not done with the de- 
sire to limit the numbers of the profession so that the 
existing scale of fees may be maintained. Its pur- 
pose is to protect the public, to insure them competent 
legal service, and to fortify their faith in the admin- 
istration of justice. This has never been better put 
than by the Honorable Elihu Root at the same meet- 
ing above referred to when he said: 


“One concluding thing: What is all this for? 
What is the vital consideration underlying all the 
efforts of the American Bar? We are commission- 
ed by the state to render a service. What we have 
been talking about is the way of ascertaining or 
of producing competency to render that service. 
Upon what standard of judgment shall we consider 
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and attempt to do that? Of our rights? Of the 
rights of the young men who come here crowding 
to the gates of cur Bar? Is it a privilege to be 
passed around, a benefit to be conferred? Is there 
any doubt that that standard is inadmissible? Do 
we not all reject it? 


“The standard of public service is the stand- 
ard of the Bar, if the Bar is to live; the main- 
tenance of justice, the rendering of justice to rich 


and poor alike; prompt, inexpensive, efficient 
justice.” 
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by different persons, they must all 
join as Plaintiffs in a suit to fore- 
close the Mortgage.” Is this the 
statement taken as an Excerpt 
from the Case of Wilson vs. Hay- 
ward, 2 Fla. 27, the Law in Flor- 
ida? The case examined 


12 607 
BLACKSTONE— 


9 400 Shall We Abolish Blackstone 


12 589 BONDS— 


9 397 (See Taxation and Municipal Law) 
Bond Validations 
Brief on Motion for Increase for 
Supersedeas Bond 
3 89 
Power of Probate Court to Release a 
Surety on the Filing of a New 
3 12 Bond 


Right of Persons Furnishing Ma- 
terial or Labor to Sub-contractors 
to sue directly on Original Con- 
tractors Construction Bond 


BROWARD, ALBERT SIDNBY VS. 
JONES, BROWARD, 


A Discussion of the Case 


BUSINESS MAN’S RELATION TO 
THE LAW 


12 


11 


65 


509 


541 
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102 


205 
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CHANCERY AND CHANCERY PRO- 
CEDURE— 


Answer in Equity as Evidence for 
Defendant 


Basis of Practice in Chancery 


Expediting Chancery Procedure _ _ 


Florida New Chancery 


Force of Sworn Answer under New 
Federal Equity Rule 


Forms for New Chancery Act 


Observations of a Chancellor on the 
1931 Chancery Act 


The Answer in Chancery under State 
Practice 


CHAPMAN VS. ST. STEPHENS PRO- 
TESTANT EPISCOPAL CHURCH. 


A Discussion of the Case 136 So. 328 


CITIZENS AND CITIZENSHIP— 


American Citizenship 


Its Opportunity and Use 


Its Rights and Obligations 


CITY OF LAKELAND VS. ATLAN- 
TIC COAST LINE— 


Comments on Case __. 


Comments on Case 


10 


12 


11 


11 


58 


19 


431 


498 


14 


13 


62 


66 


Municipal Assessment in Light of 
Above case __. 1 4 


CIVIL LAW AND COMMON LAW... 1 d 
COMMON COUNTS— 


Common Counts in Florida 6 4 
CONGRESSIONAL DOCUMENT No. 121— 


Started Vol. 3, No. 10, page 15, and 
ends Vol. 4, No. 5, September, 1930. 


CONSPIRACY— 


Conspiracy as a Civil Action Histor- 


CONSTITUTIONAL LAW— 


A Neglected Method of Constitu- 


tional Amendments —.- 6 6 
Address on Constitution 4 6 
Attorneys’ fees in Mechanic’s Lien 

1 1 
Constitutional Sabotage 1 3 


| Constitution and By-Laws of Flor- 
ida State Bar Association 


Effect of Section 43, Article V of the 
Constitution, Adopted 1922 upon 
the Judiciary Article of the Con- 
stitution 3 2 


Is Chapter 10171 Acts of 1925 Con- 
stitutional 3 


Judge Rose Discusses the Constitu- 
2 8 


Memorandum of the Constitutional- 
. ity of the Proposed Rule Making 


381 


57 


58 


151 


54 
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15 


58 
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Our Constitution, Federal and State 


Re Act Providing for Special Assist- 
ants to Attorney General 


Shall we Vote to Ratify the Pro- 
posed Constitutional Amendment 
of Section 24 of Article 3 


The Constitution (Individualism) 


The Constitutional Convention of 
1787 


CONTRACTORS BOND— 


Rights of Persons Furnishing Ma- 
-terial or Labor to Sub Contractors 
to sue directly on Original Con- 
tractors Construction Bond 


CONTRACTS— 


Impairment of the Obligation of 
Contracts as viewed by the Su- 
preme Court of the United States 


Law or Justice—The Quasi Contrac- 
tual Liability of Municipal Corpor- 


The American Law Institute Re- 
statement of Contracts 


CORPORATIONS— 


Corporation Sale 
How Certain Modern Developments 
in Corporation Influence have 
failed to meet the test of the pres- 
Non-complianee with Qualification 
Statutes Individual liability of 
Agent __ 


2 9 
1 4 
2 6 
6 6 
3 8-9 
5 5 
12 
6 6 
5 4 
5 5 
1 3 
6 1-2 
5 9 
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51 


277 


205 


44 


284 


121 
179 


68 
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Re 1931 Income Tax Law _.....--- 5 8 
COURTS— 

(See Rule) 

(See Trial) 

(See Supreme Court) 

Fundamental Rule Making Power of 

Courts _..... 2 12 

The Inns of Court 2 2 
CRIMINAL LAW— 

Accessory Before the Fact... 1 

Discussion of Criminal Prosecution 

on Information Instead of Indict- 

Dying Declarations as Evidence _. 6 8 
Free Will and Liability = 1 1 
How Evidence of Truth or Falsity of 

Communications which affect De- 

fendant’s Mental Condition may 

be Rebutted 1 4 
Indictments of Accessories Before 

Fact for Substantive Felony __... 4 4 
Insanity 2 4 
Law and Order 8 il 
More Justice, Less Law, Less Crime 3 8-9 


Recent Legislation Concerning Crime 4 9 


Seizure and Forfeiture of Vehicles 


Transporting Liquor Against Fed- 
eral Laws 2 8 
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D 


DEFICIENOY DECREES— 


Equity Courts without power to en- 
ter Deficiency Decree in Mortgage 
Lien Enforcements Proceedings 
against third parties, Guarantors, 
Grantees in deed of Assumption 


Power of Equity Courts to enter De- 
ficiency Decrees not inherent. 
Equity Courts in Florida without 
power to enter Deficiency De- 
crees in Lien Enforcement Pro- 
ceedings, Mortgages excepted __ 


Some Phases of Deficiency Decree 
Procedure 


DEPOSITORS— 


Depositor’s Preference Based Upon 
Misrepresentation of Solvency or 
Refusal of Payment 


DIRECTORY OF COURTS IN FLOR- 
IDA 


DRAINAGE LAW— 
Drainage Law of Florida —.....___-______ 


DYING DECLARATIONS— 


As Evidence 


ELECTIONS— 


Authority of Political Parties to Re- 
strict Voting at Primary Elections 
to White Persons 


4 135 
6 266 
5 183 
9 400 
3 68 
3 3 
6 271 
4 141 


EQUITY— 


(See Pleading—See Rules) 


(See Chancery) 


ESTATE TAIL— 


A Discussion of the Case of Arnold 


vs. Wells, 131 So. 490 6 3 69 
ETHICS— 
(See also Attorneys at Law) 
Ethics in Practical Application _ __ 4 1 8 
Ethics 5 7 297 


EVIDENCE— 


Consideration and Burden of Proof. 4 12 602 


Dying Declarations as Evidence ____. 6 6 271 
Expert Testimony—lIts Evils 3 8-9 18 
How Evidence of Truth or Falsity of 

Communications which affect De- 

fendant’s Mental Condition may be 

Rebutted 1 4 8 


EXECUTORS— 


(See Administrators and Executors) 


(See Probate Law and Procedure) 


F 


FEDERAL COURTS— 


Question of Jurisdiction of Federal 
Courts 70 
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FEDERAL JUDGMENTS— 
A Discussion of the Lien of Fed- 
eral Judgments in Florida 
Federal Judgments and Tax Liens 


Much Ado About Federal Judgment 
Liens 


FINANCES— 
Authorized Investments for Execu- 


tors, Administrators, Guardians 
and Trustees 


Dangerous Curves in Florida Finance 


FIXTURES— 


When is a Fixture not a Fixture 


FLORIDA VS. MELLON— 


A Discussion of Case 


FLORIDA’S NEW CHANCERY ACT 


(1931) 


FORECLOSURES— 


Proof of Fair Value as Prerequisite 
to Confirmation of Foreclosure 
Sales 


Remedial and Procedural Rights of 
Mortgagee in Federal Courts in 
Triangular Transaction Involving 
Interest of Mortgagor, his Gran- 
tee assuming liability and the 
mortgage. Conflict and Concur- 
rence with the State Court as to 
Remedy and Procedure to attain 
the Remedy, Effect of Law of 
Place of Forum 


4 
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9 12 
3 55 
6 69 
8 360 
8 374 
6 375 
4 7 
4 150 
5 4 
11 459 


Some Phases of Deficiency Decree 
Procedure 


“Where Several Notes are Secured 
by the same mortgage and are held 
by different persons, they must all 
join as plaintiffs in a suit to fore- 
close the mortgage.” Is this state- 
ment taken as an excerpt from the 
case of Watson vs. Hayward 2 Fla. 
27, the Law of Florida? The case 
is examined ____ 


FORMS— 


For Equity Pleading (1981) 


GUARDIANS— 


Authorized Investments for Guar- 
dians 


Eligibility of Corporate Stocks for 
Investments under Section 5645 
C. G. L. 


Power of Probate Court to release a 
Surety on the Filing of a New 
Bond 


HACKLEY, RICHARD S. 
Legal Opinion to Title of Land ___ 


HENDERSON VS. WESTERN AND 
ATLANTIC R. R. 


Effect of case in Florida 
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12 
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HISTORY— 


Historical Aspects of American Citi- 
zenship 


Of Wills Legislative Suggestions 


Of Third Judicial Circuit of the State 
of Florida 


Something about Supreme Court of 
Florida 


HOMESTEAD— 


Homestead Law in Florida as a Re- 
straint on Alienation 


HOW EVIDENCE OF TRUTH OF 
FALSITY OF COMMUNICATIONS 
AFFECT DEFENDANT’S MENTAL 
CONDITION MAY BE REBUTTED 


INCOME TAX— 


Corporation 1931 Law 


INDICTMENT— 
(See Criminal Law) 
Discussion of Criminal Prosecution 


on Information Instead of By In- 
dictment 


Indictments of Accessories Before 
Fact for Substantive Felony 


INHERITANCE TAX— 


Florida’s Inheritance Tax Question 
Installment Sales of Real Estate 
from The Federal Tax Standpoint 


11 


10 


531 


435 


347 


29 


37 


360 


287 


147 


51 


INTERNATIONAL RELATIONS— 


Future of 


How Evidence of Truth or Falsity of 
Communications which affect De- 
fendant’s mental condition may be 
rebutted 


INSURANCE— 


Court Action against Abuses in State 
Regulation of Insurance Rates___ 
Pleading Conditions Precedent in In- 
surance Policies 


JONES, BROWARD VS. BROWARD, 
ALBERT SIDNEY 


A Discussion of the Case 


JUDGMENTS— 


A Discussion Concerning Lien of 
Federal Judgments in Florida. 
Summary Judgment Rule, Origin and 
Operation of Same 


LAW— 


Business Man’s Relation to the Law 


_ Civil Law and Common Law 


1 
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10 


10 


10 
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Drainage Law in Florida — 
Law Ought to be Laws 
Reforming the Law _. 

LAWSON, WILLIAM C. VS. OWEN, 
RUTH, CASE OF 


Comments on Case __. 


LEGAL AID— 


Legal Committee of Jacksonville —__ 


LEGAL EDUCATION 


(See Attorneys) 


LIEN— 


A Discussion Concerning the Lien of 
Federal Judgments in Florida ___. 


Federal Judgments and Tax Liens __ 


Ineffectiveness of Florida Legisla- 
tion to Control or Limit the Lien of 
the Judgment of Federal Courts 


Liens for Taxes, Section 613... 
Much Ado About Federal Judgment 
Liens ______.. 


Power of Florida Courts to Enter De- 
ficiency Decrees in Lien Foreclos- 


MALLETT VS. TUNNICLIFT, 136 So. 
346 


Comments on Case 
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3 MARKETABLE TITLES— 


19 


11 


41 


65 


496 


or 


14 


57 


69 


266 


158 


Marketable Titles in Florida 


MARRIED WOMEN— 


Acknowledgments of Deed by Mar- 
ried Women—When it May be Im- 
peached 


As Party to Suits in Equity and Ac- 
tions at Law in Florida 


Liability of Married Woman’s Prop- 
erty in Florida for debts 


Married Women as Incorporators __ 
Property of Married Women 


Tort Liability of Married Women - 


MARRIAGE— 


(See Married Women) 


Civil Effects from Void Marriages. 


MELLON VS. FLORIDA 


Discussion of Case 


MEMBERSHIP OF ASSOCIATION— 


As of December, 1928 


As of September, 1930 


As of March, 1932 


MOORE VS. REED, 109 So. 86 


Comments on Case 
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158 
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11 
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MORTGAGES and FORECLOSURE— 


(See Foreclosure) 


(See Bills and Notes) 


Deficiency Decrees—Equity Court 
without Power to enter Deficiency 
Decrees in Mortgage Lien enforce- 
ment proceeding against Third 
parties, Guarantors and Grantees 
on Deeds of Assumption ...——.—s 6 4 135 


Remedial and Procedural Rights of 
Mortgagee in Triangle Transac- 
tions Involving Interest of Mort- 
gagor, his Grantee assuming Lia- 
bility and the Mortgagee. Con- 
flict and Concurrence with the 
State Court as to Remedy and 
Procedure to attain the Remedy. 
Effect of law of Place of Forum 5 11 459 


MOSELY VS. ROBERTS, 


A Discussion of Case 5. 1 5 


MUNICIPAL LAW— 
(See Taxation) 


Law or Justice—The Quasi Contrac- 
tual Liability of Municipal Corpor- 
ations 6 6 284 


OWEN, RUTH BRYAN, VS. LAW- 
SON, WILLIAM 


Discussion of Case 4 2 65 


PARDON BOARD— 


Functions of Same _. 4 10 
PLEA— 
Scope of Plea of Not Guilty in Tort 
Actions 4 5 
PLEADINGS— 
(Also see Trial) 
(See Chancery) 
Basis of Practice in Chancery 5 12 
Chancery Act 1931 Annotated 5 10 
5 10 
Common Counts in Florida 6 4 
Expediting Chancery Procedure _ __ 3 7 
Florida’s New Chancery Act 5 4 
Force of Sworn Answer under New 
Federal Equity Rule — 2 8 
Forms for New Chancery Act 5 6 
Observation of a Chancellor on the 
1931 Chancery Act 6 1-2 
Pleading Conditions Precedent in In- 
surance Policies —.._______._____ 6 6 
Removal of Subject Matter of Litiga- 
tion as Contempt of Court 2 4 
The Answer in Equity as Evidence 
for the Defendant _.... 2 7 
The Answer in Chancery under 
State Practice 2 9 
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POLITICAL PARTIES— 


Authority of Political Parties to re- 
strict Voting at primary elections 


to white persons 4 
POWER— 
Arbitrary 1931 CSS 9 


PROBATE LAW AND PROCEDURE 


(See Administration and Adminis- 
trators) 


Authorized Investments for Execu- 
tors, Administrators, ete. 4 8 


Eligibility of Corpcrate Stocks for 
Investment under Section 5645 C. 


Florida’s Contemplated New Probate 
Act _ 6 5 


Right of Widow to Elect Under Law 
Rather than Will (a case) 


PROHIBITION, WRIT OF— 


Further Discussion of Law Govern- 
ing the Writ of Prohibition in 
Florida 


4 2-3 


The Remedy by Prohibition in Flor- 
ida as Affected by Some Recent 
Supreme Court Cases, and Involvy- 
ing a Study of all Florida Cases, 
and an Examination of the Ancient 
Common Law Sources and the 
Leading English Authorities 


The Remedy of Prohibition 4 9 


141 


379 


360 


389 


187 


48 


93 


11 


13 


67 


PROPERTY— 
Of Married Women 
Of Married Women for Debts... 1 
Marketable Title in Florida 


PUBLIC AND LEGAL PROCEDURE 4 


QUO WARRANTO— 


Some Observations on the Use of the 


Writ of Quo 
R 
REAL ESTATE— 
English Land Grants 1 
Hackley, Richard S. Legal Opinions 
on Title of Lands in Florida ___ 5 
History of Title to Land Formerly 
Owned by English Companies __ _ 2 
Marketable Title in Florida 6 
Private Land Claims in Florida _____ 3 
REED VS. MOORE—109 So. 86 
REMOVAL OF SUBJECT MATTER 
OF LITIGATION AS CONTEMPT 
2 
REORGANIZATION OF THE FARM 
LOAN BOARD 1 


154 


69 


168 


423 
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REPORTS— 


Buffalo Meeting of American Bar 
Association 


Conferences of Bar Association Del- 
elgates to Atlantic City 


Mid Year Report (1930) of Presi- 


dent to Members of Florida State 
Bar Association 


Mid Year Report 1931 

Proceedings of Annual Meeting 1928 
Proceedings of Annual Meeting 1929 
Proceedings of Annual Meeting 1930 
Proceedings of Annual Meeting 1931 
Proceedings of Annual Meeting 1932 
Report of the Committee on ‘tie de 


diciary Methods of Selecting 
Judges 


Twenty-First Annual Meeting 


ROBERTS, GEORGIA ANN, VS. 
MOSELY 


A Discussion of Case 


RULES— 


Additional Supreme Court Rule Re 
Certiorari (1924) 


Amendment to Rules 25 and 26 of 
Supreme Court (1932) 
Amended and Added Rules Adopted 
by the Judges of U. S. District 
Court of Florida 19382 _...... 


New Court Rules of Supreme Court 


2-3 


364 


480 


147 


39 


182 


133 


134 


301 


New Court Rules by Justice Ellis 
New District Court Rules 


Rule Making Power of Supreme 
Court 


Rule Making Power 


Rules and Forms Regard Equity 


The Advantage of Exercise by the 
Supreme Court of Unrestricted 
Rule Making Power 


ST. STEPHEN’S PROTESTANT EPIS- 


COPAL CHURCH VS. CHAPMAN 
—136 So. 328 


A Discussion of Case... 


STATUTES— 


A Review of the Law as applied to a 
Florida Statute Enacted by the 
Legislature under Chapter 10154, 
Acts of 1925, Sec. 1, now appearing 
as Section 7066, C. G. L. of Florida 


Act Levying and Imposing Excise 
Tax on Documents _. 


Construction of Section 9120 Revised 
General Statutes 1920 


Florida’s New Chancery Act (1931) 
Florida Aviation Statutes 


Florida’s Unifcrm Securities Act 
(1931) 


New Acts Florida Legislation 
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Summary of British Statutes Which Act Levying and Imposing Excise 
are a part of the Common Law of Tax on Documents SCS 4 175 
Florida under Section 87, C.G.L. 4 10 4655 
Consolidation of Special Tax School 
Districts —.__. 2 6 9 


SUMMARY JUDGMENT RULE— 
Change in Estate Tax on Trusts .__ 5 1 50 


Origin and Operation of Same ss 38:10 6 Drainage Law of Florida ....... 1 3 3 | 
Enforcement of Federal Tax Liens 
SUPERSEDEAS— against Tenancies by the Entirety 4 6 291 
Flcrida’s Taxation Problems _..__ 1 6 279 
Brief on Motion for Increase for Su- 
persedeas Bond C8 1 66 Florida’s Inheritance Tax Question. 3 4 2 
Income Tax—by corporations re 1931 
SUPREME COURT— 5 8 360 
Installment Sales of Real Estate 
(Also see Rules) from a Federal Tax Standpoint.. 2 2 51 
Municipal Assessments in Light of 
Brief on Motion for Increase of Su- Lakeland Case ___ sae eens 1 4 57 
persedeas Bond 1 66 
President’s Address on Taxation 
Fundamental Rule Making Power of 2 2 35 
My Experience as a Supreme Court TITLE— 
Recent Changes in Florida Appellate Marketable Title in Florida... 6 4 159 
Practice 1 5 3 
Rule Making Power of Courts ___. 2 1 6 TORTS— 
Shall We Have a Supreme Court of 
Seven Members... ——st—<CstSSS—t—<—~SSsté«i*i22d 30 A Discussion of the Wrongful Death 
Statute of Florida with Respect 
Something about Supreme Court of to Accrual of causes of action for 
i 29. fatal injuries negligently Inflict- 
6 5 239 
The Advantage of Exercise by the 
Supreme Court of the Unrestricted Scope of Plea of Not Guilty in Tort 
Rule Making Power 2 10 4 5 249 


Tort Liability of Married Women. 6 3 93 
TRIAL AND INCIDENTS TO SAME— 


Address by R. A. Henderson Behold the Jury 3. 4 
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Consideration and Burden of Proof 
Special Verdict as an Aid to the Jury 
The Opening Statement 
The Special Verdict 


Unanimous Verdict 


Verdicts by Less than Whole Num- 
ber of Jurors 


What Preconceived Opinion Disqual- 


TRUST COMPANIES— 


Authorized Investments While Act- 
ing under their Fiduciary Ca- 
pacity 


TRUSTEES— 


(See Administrators and Executors) 


(See Trust Companies) 


TUNNICLIFT VS. MALLETT, 136 So. 
346 


Discussion of Case 


TURNER VS. UTLEY, 120 So. 837 


Notes on Case 


TWO RECENT CONFLICTING DE- 
CISIONS OF THE SUPREME 
COURT OF FLORIDA RELAT- 
ING TO VENDOR AND VEN- 
DEE 


12 


8-9 


602 


70 


385 


397 


69 


USURY— 


A Discussion of the Usury Laws in 
the State of Florida 


UTLEY VS. TURNER, 120 So. 137 


VENDOR AND VENDEE— 


‘Two Recent Decisions of the Su- 
preme Court Relating to Vendor 
and Vendee 


VERDICT— 


The Special Verdict as an Aid to 


The Special Verdict 


The Unanimous Verdict 


WELLS VS. ARNOLD 130 So. 490 
A Discussion of the Case. 


WESTERN AND ATLANTIC R. R. 
VS. HENDERSON— 


Effect of Case in Florida 
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WIDOWS— 


Right of Widow to Elect Under Law 
Rather than Will sit 4 1 48 


WILLS— 


(See Administrators and Executors) 


Probate 


Florida New Contemplated Probate 


History, Legislative Suggestions... 5 = 10 


Rights of Widow to Elect under Law 
Rather than Will. 1 48 


See Discussion of Case of Roberts vs. 
Mosely 
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WRITS— 


PROHIBITION 


93 


The Remesy as Affected by Some - 
Recent Supreme Court Cases 2 6 11 


2 7 13 


Quo Warranto 


Some Observations on the Use of the 
Writ of Quo Warranto....——<CSC~S 1 4 


Prohibition 


The Remedy by 


WRONGFUL DEATH STATUTES— 


A Discussion with Respect to Accru- 
al of Causes of Action for Fatal In- 
juries negligently Inflicted upon 


Infant 6 5 239 
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